STATE OF NORTH CAROLINA BEFORE THE
CIPLINARY HEARING
WAKE COUNTY COMMISSION
OF THE
Lo 7ANORTH CAROLINA STATE BAR
09 DHC 9
THE NORTH CAROLINA STATE BAR,
Plaintift,
v ANSWER

ELIZABETH J. WOLFENDEN, Attorney,

Defendant.

NOW COMES the defendant, Elizabeth J. Wolfenden, answering the Complaint
of the plaintiff, alleges and says:

1. The allegations contained in paragraph 1 of plaintiff's Complaint are
admitted.

2. The allegations contained in paragraph 2 of plaintiff's Complaint are
admitted.

3. The allegations contained in paragraph 3 of plaintiff's Complaint are
admitted.

FIRST CLAIM FOR RELIEF

4. The allegations contained in paragraph 4 of plaintiff's Complaint are
admitted.

5. The allegations contained in paragraph 5 of plaintiff's Complaint are
admitted.

6. It is admitted that prior to the time that the deed of trust was executed by

Klein, the defendant did not advise Klein in writing of the desirability of

seeking-advice of independent-legal-counselregarding the-transaction
concerning the deed of trust. Any remaining allegations contained in
paragraph 6 are denied. '



7. It is admitted that defendant did not advise Klein in writing of the
desirability of seeking advise from independent legal counsel regarding
the transaction wherein she would acquire a security interest in Klein’s
property. Any remaining allegations contained in paragraph 7 are denied.

8. It is admitted that at some point in July, 2007, that foreclosure
proceedings were initiated on defendant's behalf under the deed of trust
executed by Klein. Defendant is without sufficient information with which
to form a belief as to the truth of the allegations contained in paragraph 8
and said allegations are therefore denied.

9. It is admitted that at some point in July, 2007, that foreclosure
proceedings were initiated on defendant’s behalf under the deed of trust
executed by Klein. Defendant is without sufficient information with which
to form a belief as to the truth of the allegations contained in paragraph 9
and said allegations are therefore denied.

10. It is admitted that at some point in July, 2007, that foreclosure
proceedings were initiated on defendant's behalf under the deed of trust
executed by Klein. Defendant is without sufficient information with which
to form a belief as to the truth of the allegations contained in paragraph 10
and said allegations are therefore denied.

11. It is admitted that at some point and time the defendant initiated
foreclosure proceedings under the deed of trust from Klein. The
defendant is without sufficient information with which to form a belief as to
the truth of the remaining contained in paragraph 11. As such, said
allegations are denied.

12.  The allegations contained in paragraph 12 of plaintiff's Complaint are
admitted.

13.  The allegations contained in paragraph 13 of plaintiff's Complaint are
admitted.

THEREFORE, having answered the First Claim for Relief, the defendant denies
violating the Revised Rules of Professional Conduct, as alleged in the First Claim for
Relief.

SECOND CLAIM FOR RELIEF

14 The defendant hereby adopts, repeats, and realleges herein by reference

each and all of her answers contained in paragraphs 1 through 13 of
plaintiff's Complaint and hereby incorporates said answers herein by
reference as if herein fully set forth.
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15.

16.

17.

18.

It is admitted that the defendant wrote a letter dated April 18, 2008 to the
Chief District Court Judge, the terms of which speak for itself, in response
to a letter received from Judge Buckner dated April 14, 2008.

It is admitted that the April 18, 2008 letter to Judge Buckner was copied
and sent to the same individuals, who were copied in the Judge's
correspondence of April 14, 2008.

The allegations contained in paragraph 17 of plaintiffs Complaint are
admitted.

The allegations contained in paragraph 18 of plaintiff's Complaint are
denied.

THEREFORE, having answered the Second Claim for Relief, the defendant
denies violating the Revised Rules of Professional Conduct, as alleged in the Second
Claim for Relief.

19.

20.

21.

22,

THIRD CLAIM FOR RELIEF

The defendant hereby adopts, repeats, and realleges herein by reference
each and all of her answers contained in paragraphs 1 through 18 of
plaintiff's Complaint and hereby incorporates said answers herein by
reference as if herein fully set forth.

It is admitted that on April 7, 2008, defendant appeared in Orange County

District Court for a calendar call for the case of Klein v. Klein. |t is further
admitted that during that calendar call, defendant mistakenly referenced
Judge Walker as the author of a letter which had been received by
counsel for the parties from Judge Buckner's assistant. The remaining
allegations contained in paragraph 20 are denied.

Defendant is without sufficient informatidn with which to form a belief as fo
the truth of the allegations contained in paragraph 21 and said allegations
are therefore denied.

It is admitted that defendant mistakenly referred to the AOC Director as
the author of a letter which she and opposing counsel had received from
Judge Buckner's assistant concerning the Klein case. Any remaining
allegations contained in paragraph 22 of plaintiff's Complaint are denied.




23.

24,

23.

26.

27.

It is admitted that the AOC Director had not written letter to the defendant.
Defendant is without sufficient information with which to form a belief as to
the truth of the remaining allegations contained in paragraph 23 and said
allegations are therefore denied.

The allegations contained in paragraph 24 of plaintiff's Complaint are
denied.

It is admitted that the defendant sent an email to opposing counse! on
April 8, 2008, the terms of which speak for itself. Defendant denies any
remaining allegations contained in paragraph 25.

Defendant is without sufficient information with which to form a belief as to
the truth of the allegations contained in paragraph 28 and said allegations
are therefore denied.

The allegations contained in paragraph 27 of plaintiffs Complaint are
denied.

THEREFORE, having answered the Third Claim for Relief, the defendant denies
violating the Revised Rules of Professional Conduct, as alleged in the Third Claim for

Relief.

28.

29,

30.

31.

FOURTH CLAIM FOR RELIEF

The defendant hereby adopts, repeats, and realleges herein by reference
each and all of her answers contained in paragraphs 1 through 27 of
plaintiff's Complaint and hereby incorporates said answers herein by
reference as if herein fully set forth.

The allegations contained in paragraph 29 of plaintiff's Complaint are
admitted.

The allegations contained in paragraph 30 of plaintiff's Complaint are
admitted.

It is admitted that Crews executed a promissory note in the amount of
$20,000.00 as a retainer for legal services of the defendant, which
promissory note was secured by a deed of trust on Crew’s marital
residence. Any remaining allegations contained in paragraph 31 of

plaintiff's Complaint.are denied



32,

33.

34.

39.

36.
37.

38..

39.

40.

It is admitted that prior to the time that the deed of trust was executed by
Crews, the defendant did not advise Crews in writing of the desirability of
seeking advice of independent legal counsel regarding the transaction
concerning the deed of trust. Any remaining allegations contained in
paragraph 32 are denied.

It is admitted that defendant did not advise Crews in writing of the
desirability of seeking advice from independent legal counsel regarding

~ the transaction wherein she would acquire a security interest in Crew's

property. Any remaining ailegations contained in paragraph 33 are
denied.

It is admitted that the defendant indicated that the majority of the legal
fees would be paid out of assets awarded to Crews in the equitable
distribution action. Defendant is without sufficient information with which
to form a belief as to the truth of the allegations contained in paragraph 34
and said allegations are therefore denied.

The allegations contained in paragraph 35 of plaintiff's Complaint are
admitted.

It is admitted that the defendant did not immediately notify Crews when
her legal fees exceeded $20,000.00. Any remaining allegations contained
in paragraph 36 of plaintiff's Complaint are denied.

The allegations contained in paragraph 37 of plaintiff's Complaint are
admitted.

It is admitted that defendant withdrew from representation on September
11, 2006. Defendant is without sufficient information with which to form a
belief as to the truth of the allegations contained in paragraph 38 and said
allegations are therefore denied.

The allegations contained in paragraph 39 of plaintiff's Complaint are
admitted.

It is admitted that the invoice included charges for an appearance at a
hearing at which defendant was allowed to withdraw as counsel for Crews
and where other matters concerning said case were addressed by the
court. Any remaining allegations contained in paragraph 40 of plaintiff's
Complaint are denied.




41.

Defendant admits that it is a professional duty not a legal service for a
attorney to appear before a court and obtain permission to withdraw as
counse! of record. |t is denied that the motion to withdraw was the only
matter heard by the court on September 11, 2006. Any remaining
allegations contained in paragraph 41 of plaintiff's Complaint are denied.

THEREFORE, having answered the Fourth Claim for Relief, the defendant
denies violating the Revised Rules of Professional Conduct, as alleged in the Fourth
Claim for Relief.

42.

43.

44,

43.

46.

47.

48.

49,

FIFTH CLAIM FOR RELIEF

The defendant hereby adopts, repeats, and realleges herein by reference
each and all of her answers contained in paragraphs 1 through 41 of
plaintiff's Complaint and hereby incorporates said answers herein by
reference as if herein fully set forth.

The allegations contained in paragraph 43 of plaintiffs Complaint are
admitted.

It is admitted that on May 13, 2008, defendant sent an email to numerous
individuals, the terms of said email speaks for itself. Any remaining
allegations contained in paragraph 44 of plaintiff's Complaint are denied.

The allegations contained in paragraph 45 of plaintiff's Complaint are
admitted.

it is admitted in the email dated May 13, 2008 that defendant attached
what she had provided to the State Bar which she believed had properly
redacted any reference to any particular client. Any remaining allegations
contained in paragraph 46 of plaintiff's Complaint are denied.

It is admitted in the email dated May 13, 2008 that defendant attached
what she had provided to the State Bar which she believed had properly
redacted any reference to any particular client. Any remaining allegations
contained in paragraph 47 of plaintiff's Complaint are denied.

The allegations contained in paragraph 48 of plaintiff's Complaint are
admitted, however the defendant believed that the documents that she
transmitted had properly redacted any matters which could identify the

names-of-her-clients.

It is admitted that defendant did not obtain consent from Klein to disclose
confidential information, as the defendant did not believe it was necessary

B-



50.

because she thought she had properly redacted any reference to any
client names.

It is admitted that defendant did not obtain consent from Crews to disclose
confidential information, as the defendant did not believe it was necessary
because she thought she had properly redacted any reference to any
client names.

THEREFORE, having answered the Fifth Claim for Relief, the defendant denies
violating the Revised Rules of Professional Conduct, as alleged in the Fifth Claim for

Relief.

51.

52.

53.

54.

55.

26.

57.

28.

SIXTH CLAIM FOR RELIEF

The defendant hereby adopts, repeats, and realleges herein by reference
each and all of her answers contained in paragraphs 1 through 50 of
plaintiff's Complaint and hereby incorporates said answers herein by
reference as if herein fully set forth.

It is admitted that N.C. Gen. Stat. 48-10-102 contains certain language,
the terms of which speak for itself. Any remaining allegations contained in
paragraph 52 of plaintiffs Complaint are denied.

The allegations contained in paragraph 53 of plaintiff's Complaint are
admitted.

The allegations contained in paragraph 54 of plaintiff's Complaint are
admitted.

It is admitted that on October 8, 2008 defendant mailed a letter to
opposing counsel concerning settlement options, the terms of which
speak for itself. Any remaining allegations contained in paragraph 55 are
denied.

The allegations contained in paragraph 56 of plaintiff's Complaint are
denied.

The allegations contained in paragraph 57 of plaintiff's Complaint are
denied.

The allegations contained in paragraph 58 of plaintiff's Complaint are

denied.



59.

60.

It is admitted that under the settlement option relating to an open
adoption, that the amount for attorney fees and expenses was increased
by the sum of $20,000.00 to defray the estimated cost of attorney fees for
obtaining said open adoption in another jurisdiction. Any remaining
allegations contained in paragraph 59 of plaintiff's Complaint are denied.

It is admitted that defendant was aware of N.C. Gen. Stat. 48-10-102
which describes unlawful payments and 48-10-103 which describes lawful
payments. '

THEREFORE, having answered the Sixth Claim for Relief, the defendant denies
violating the Revised Rules of Professional Conduct, as alleged in the Sixth Claim for

Relief.

61.

62.

63.

64.

65.

66.

SEVENTH CLAIM FOR RELIEF

The defendant hereby adopts, repeats, and realleges herein by reference
each and all of her answers contained in paragraphs 1 through 60 of
plaintiff's Complaint and hereby incorporates said answers herein by
reference as if herein fully set forth.

It is admitted that on March 11, 2009, defendant appeared before Judge
Buckner. A copy of the transcript of said hearing is attached hereto and
incorporated herein by reference as Exhibit "A”, which transcript outlines
defendant's comments in court.

It is admitted that on March 11, 2009, defendant appeared before Judge
Buckner. A copy of the transcript of said hearing is attached hereto and
incorporated herein by reference as Exhibit “A", which transcript outlines
defendant’'s comments in court.

The allegations contained in paragraph 64 of plaintiff's Complaint are
denied.

The allegations contained in paragraph 65 of plaintiff's Complaint are
denied.

The allegations contained in paragraph 66 of plaintiffs Complaint are
denied.

THEREFORE, having answered the Seventh Claim for Relief, the defendant

denies violating the-Revised-Rules of Professional Conduct, as alleged in-the-Seventh

Claim for Relief.



67.

68.

69.

70.

71.

EIGHTH CLAIM FOR RELIEF

The defendant hereby adopts, repeats, and realleges herein by reference
each and all of her answers contained in paragraphs 1 through 66 of
plaintiff's Complaint and hereby incorporates said answers herein by
reference as if herein fully set forth.

The allegations contained in paragraph 68 of plaintiff's Complaint are
denied.

It is admitted that in McManaway v. L DS Family Services, Inc., et al, that
the defendant made allegations of professional misconduct concerning
opposing counsel in Bohannon vs. McManaway. Any remaining
allegations contained in paragraph 69 of plaintiffs Complaint are denied.

It is admitted that defendant requested the court to discipline opposing
counsel. However, said allegations were made in the case of
McManaway vs. LDS Family Services, inc., et al rather than Bohannon vs.

McManaway. Any remaining allegations contained in paragraph 70 of
plaintiff's Complaint are denied.

The allegations contained in pAaragraph 71 of plaintiff's Complaint are
denied.

THEREFORE, having answered the Eighth Claim for Relief, the defendant
denies violating the Revised Rules of Professional Conduct, as alleged in the Eighth
Claim for Relief.

72,

73.

74,

75:

NINTH CLAIM FOR RELIEF

The defendant hereby adopts, repeats, and realleges herein by reference
each and all of her answers contained in paragraphs 1 through 71 of
plaintiff's Complaint and hereby incorporates said answers herein by
reference as if herein fully set forth.

The allegations contained in paragraph 73 of plaintiff's Complaint are
admitted.

The allegations contained in paragraph 74 of plaintiff's Complaint are
denied.

The allegations contained in paragraph 75 of plaintiff's Complaint are
admitted.



76.

77.

78.

79.

80.

81.

82.

83.

84.

85.

86.

87.

The allegations contained in paragraph 76 of plaintiff's Complaint are
admitted.

The allegations contained in paragraph 77 of plaintiff's Complaint are
admitted.

It is admitted on March 23, 2009, defendant appeared in court. A copy of
the transcript of said hearing is attached hereto and incorporated herein
by reference as Exhibit "B”, which transcript outlines defendant's
comments in court. Any remaining allegations contained in paragraph 78
of plaintiff's Complaint are denied.

The allegations contained in paragraph 79 of plaintiffs Complaint are
denied.

Defendant incorporates the transcript of the hearing of March 23, 2009
attached hereto as Exhibit “B” in response fo the allegations outlined in
paragraph 80.

The allegations contained in paragraph 81 of plaintifi's Complaint are
denied.

Defendant incorporates the transcript of the hearing of March 23, 2009
attached hereto as Exhibit “B” in response to the allegations outlined in
paragraph 82.

Defendant incorporates the transcript of the hearing of March 23, 2009
attached hereto as Exhibit "B” in response to the aliegations outlined in
paragraph 83.

The allegations contained in paragraph 84 of plaintiff's Complaint are
denied.

The allegations contained in paragraph 85 of plaintifi's Complaint are
admitted.

Attached hereto and incorporated herein by reference as Exhibit “C” is the
letter prepared by defendant on April 8, 2009, the terms of which speak
for themselves. Any remaining allegations contained in paragraph 86 of
plaintiff's Complaint are denied.

Defendant admits that the letter was not a motion or a pleading, but

denies the remaining allegations contained in paragraph 87 of plaintiff's
Complaint.

-10-



88.  The allegations contained in paragraph 88 of plaintiff's Complaint are
admitted.

89.  The allegations contained in paragraph 89 of plaintiff's Complaint are
denied.

THEREFORE, having answered the Ninth Claim for Relief, the defendant denies
violating the Revised Rules of Professional Conduct, as alleged in the Ninth Claim for
Retief.

TENTH CLAIM FOR RELIEF

90. The defendant hereby adopts, repeats, and realleges herein by reference
each and all of her answers contained in paragraphs 1 through 89 of
plaintiff's Complaint and hereby incorporates said answers herein by
reference as if herein fully set forth.

91.  The allegations contained in paragraph 91 of plaintiff's Complaint are
denied.

92.  The allegations contained in paragraph 92 of plaintiffs Complaint are
denied.

93; The allegations contained in paragraph 93 of plaihtiﬁ’s Complaint are
denied.

94.  The allegations contained in paragraph 94 of plaintiff's Complaint are
denied, including subparagraphs (a), (b), (c), (d) and (e).

95.  The allegations contained in paragraph 95 of plaintiff's Complaint are
denied.

THEREFORE, having answered the Tenth Claim for Relief, the defendant denies
violating the Revised Rules of Professional Conduct, as alleged in the Tenth Claim for
Relief.

WHEREFORE, having answering the like numbered paragraphs of the plaintiff,
the defendant respectfully requests that the Complaint of the plaintiff be dismissed, with
prejudice, and that the North Carolina State Bar be denied any disciplinary action as a
result of the allegations contained in the Complaint.

-11-



This the 10" day of June, 2009,

CRUMPLER FREEDMAN PARKER & WITT
Attorneys for Defendant

Gl it

Dudley A

301 N. Mai reet Suite 700
Winston-Salem, NC 27101
Tel.; (336) 725-‘1304
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STATE OF NORTH CAROLINA BEFORE THE
: DISCIPLINARY HEARING
WAKE COUNTY COMMISSION
OF THE
NORTH CAROLINA STATE BAR
09 DHC 9

THE NORTH CAROLINA STATE BAR,

Plaintiff,

Vs, CERTIFICATE OF SERVICE

ELIZABETH J. WOLFENDEN, Attorney,

Defendant.

The undersigned hereby certifies that he is an attorney at law licensed to
practice in the State of North Carolina, is attorney for the defendant and is a person of
such age and discretion as to be competent to serve process.

That on the 10" day of June, 2008, he served a copy of the attached ANSWER
by placing said copy in a postpaid envelope addressed to the person hereinafter
named, at the place and address stated below, which is the last known address, and by
depositing said envelope and its contents in the United States Mail at Winston-Salem,
North Carolina.

ADDRESSEE: Carmen K. Hoyme
North Carolina State Bar
208 Fayetteville Street
Raleigh, NC 27601

CRUMPLER FREEDMAN PARKER & WITT
Attorneygifor the

fenc;/,
Dldley A, Witt

301 North Maih Street, Suite 700

Winston=Salem; NC 27101
(336) 725-1304
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
DISTRICT COURT DIVISION
FILE NO. 06 CVD 1810

ORANGE COUNTY FILE NO. 03 CVD 2183

Marvilyn B. Bohannon
and
Cecil L. Bohannon, Jr.
Plaintiffs,
JOHNNY BRANCH
f(?{c;STEN BRADLEY BRANCH,
Plaintiff Intervenors,
V.
EMILY M. McMANAWAY
Sl(n)clj-iNNlE MICHAEL MURRAY,

Defendants.

This matter came on for hearing on March 11, 2009, at 9:56:22
a.m. in Orange County District Court before The Honorable Joseph M.
Buckner. The following pages constitute a transcript of the audible
%ortionscof the Liberty disk provided by the Clerk of Orange County
istrict Court.

Transcribed from the LiberTT disk by:
Margaret M. Powel
Certified Verbatim Reporter

6212 Splitrock Trail
Apex, North Carolina 27539
(919) 7790322
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APPEARANCES

K. EDWARD GREENE
Wyrick Robbins Yates & Ponton, LLP
Suite 300
4101 Lake Boone Trail
Post Office Drawer 17803
Raleigh, North Carolina 27619
(For the Plaintiff Intervenors)

BETSY J. WOLFENDEN
Law Office of Betsy J. Wolfenden
Building 600
1829 East Franklin Street
Chapel Hill, North Carolina 27514
(919) 932-7680
(For the Defendants)

Clerk: Sarah Irby
Bailiff: Bill Clemente

CONTENTS

Motion to Stay Arguments
By Mr. Greene - Page 9
By Ms. Wolfenden - Page 11

Judge Buckner's Ruling - Page 15
Reporter's Certificate - Page 17

Margaret M. Powell, CVR - (918) 779-0322
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Bohannons, Branches v. McManaway & Murray - 3/11/09

1 PROCEEDINGS (9:56:22)

2 (Equipment testing)

3 THE COURT: Mr. Greene and Ms.

4 wolfenden, my phone may go off, and I apologize to you
5 in advance. So, just wanted to let you know about

6 that. I've got -- my wife is at the hospital; and if
7 she calls, I1'11 need to take the call. Everything is
8 fine, I just apologize to you and the parties in

9 advance.
10 MR. GREENE: Wwell, thank you for
11 coming 6ver here.

12 THE COURT: My job.
13 MS. WOLFENDEN: 1I'm checking my
14 phone, Your Honor.
15 THE COURT: That's okay.
16 MS. WOLFENDEN: I don't thi.nk it's
17  okay if mine goes off.
18 THE COURT: I won't hold anybody
19 in contempt for that.
20 MS. WOLFENDEN: Wwell, I'11 turn it
21 off.
22 THE COURT: Okay. I couldn't get
23 in that door, that's Tlocked for some reason, but I came
24 in this way. And I have e-mailed the county, so maybe
25 they will provide the Judge with a key to the

Margaret M. Powell, CVR - (919) 779-0322
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Bohannons, Branches v. McManaway & Murray - 3/11/09

courtroom; otherwise, we can just keep everybody out.
Okay. This is my first time in this room, so I
apologize if I'm a little disoriented.

Okay. Anybody want to give me a
preview of why we're here?

_ MS. WOLFENDEN: well, I think I
should began, if it's okay with Mr. Greene only, Your
Honor, because I have a Motion to Continue before the
Court, and the basic premise being my Motion to
Continue is that I have not had time to prepare for
today's hearing. I was not notified, Your Honor, that
there was a change in calendar call. Mr. Greene was.

Then, according to Mr. Greene, his
Motion was set for hearing today. It wasn't until I
called Sarah that Sarah Tet me know that it was on for
hearing. I had not received a proper Notice of Hearing
from Mr. Greene, nor had he complied with the Tocal
rules when he put his Motion or somehow got it before
Your Honor at calendar call.

while I did stay up-- let's see,
where are we--Monday night until 3:00 a.m responding to
his Motion in written form, if Your Honor wil]l
remember, I had sent you a letter on February 13th

asking you for scheduling assistance. Your Honor did

~J
L

not call me back.

Margaret M. Powell, CVR - (919) 779-0322
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Bohannons, Branches v. McManaway & Murray - 3/11/09

In my letter, I specifically said
that I wanted to have my own court reporter here and at
all future hearings in this matter to record these
proceedings. I was not able on such short notice to
get my court reporter here.

And, in addition, Your Honor, I
also have -- and T know this is a sensitive matter, and
it really pains me to bring it before the Court today
because I feel I've taken every step to protect Your
Honor as well as my client, but I think that the fact
can no longer be ignored that Your Honor 1is aware that
T went to Jimmy woodall on May 30th and told Jimmy
woodall or had a discussion with Mr. woodall about your
Honor's conduct in the court room and outside of the
court room.

And it is my understanding that you
became aware of that conversation through Judge Fox;
and after you became aware of that conversation, even
though you had recused yourself from all of my cases,
Your Honor, on March 14th, 2008, you then reassigned
yourself to all of my cases after that.

And I would contend, Your Honor,
that because of your awareness of my conversation that

I did have with Jimmy woodall that you are biased

I~
il

against me, something that I certainly understand.

Margaret M. Powell, CVR - (9189) 779-0322
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Bohannons, Branches v. McManaway & Murray - 3/11/09

Whether or not you agree with the information that I

gave to Jimmy woodall, the fact is I did give him the

Any outsider, any objective outside

person, I believe any Judge, would recognize that that

reassigned yourself to my cases, you have failed to

and, in fact, unfortunately, one of
the times that you failed to assist me has now ended up

with me having a charge against me, as Your Honor is

But that I would, once again, ask
Your Honor to do the right thing and to please recuse
yourself from my cases. And if yvour Honor 1is unwilling
to do that today, then that is something that I feel I

have no other choice but to take that up to the Court

THE COURT: Okay. I understand your

1
2
3  information, Your Honor 1is aware of 1it.
4
5
6 hias is harmful to my clients, and I would contend
7 standing here today, Your Honor, that since you
8
9 assist me whenever I have requested scheduling
10 assistance.
11
12
13
14  aware, for criminal contempt and that we will be
15 hearing that tomorrow.
16
17
18
19
20
21 of Appeals.
22
23 argument. I'm not going to recuse myself from the
24 cases; nor up until this point did I know anything
25

about a conversation you had with Mr. woodall, the

Margaret M. Powell, CVR - (918} 779-0322
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Bohannons, Branches v. McManaway & Murray - 3/11/09

1 District Attorney.

2 I will tell you, Ms. wolfenden,

3 that when you announce 1in open court you have filed

4 your complaint with Judicial Standards against me, I

5 thought initially that that was a basis to recuse

6 myself and I did so.

7 After consulting with Judicial

8 Standards, they said in fact that was not. And I'm

9 going to meet my resﬁonsibi1it1es to hear any cases

10  that are scheduled before me. So, I'm going to hear
11  the case.
12 MS. WOLFENDEN: Wwell, I think then
13  that I have an obligation to tell Your Honor that I did
14 it go to Jimmy woodall, that I did tell him, Your
15 Honor, that I felt that you were not fit to be on the
16 bench; that I did tell Jimmy woodall that the word on
17 the street was that Your Honor was, unfortunately,
18 using illicit drugs.
19 I also told Jimmy woodall that I
20 was very concerned that post 2002 when you settled the
21 sexual harassment Tawsuit with Peggy Riley that Your
22 Honor continued to engage in an illicit sexual
23 relationship.
24 It's out. Now you know this 1is

25 what T told ---

Margaret M. Powell, CVR - (919) 779-0322
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Bohannons, Branches v. McManaway & Murray - 3/11/09

THE COURT: Ms. wolfenden, I want
you to know ---

MS. WOLFENDEN: Yes, sir?

THE COURT: --- that I'm going to
hold you accountable for everything that you say in a
public and private forum, and that I am not going to
reserve my official sanctions against you, and you have
just committed what I consider an act of defamation
against me.

MS. WOLFENDEN: That's fine, Your

Honor.

THE COURT: Be very careful.

If I hear.any more talk about this
in this forum, I intend to hold you in direct criminal
contempt for disrupting the proceeding against me, the
hearing to be heard today. Do you understand?

MS. WOLFENDEN: I absolutely
understand, Your Honor, and I am prepared to defend
myseTf.

THE COURT: Wwell, you have been
warned, and I want you to understand direct criminal
contempt may mean immediate sanction for you. Do you
will understand?

MS. WOLFENDEN: I'm prepared to go

[y
i

to Jal1l, Your Honor, 11 that 1s what Your Honor orders.

Margaret M. Powell, CVR - (919) 7790322
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1 THE COURT: Okay. Let's begin

2 hearing this case. ‘

3 MS. WOLFENDEN: Okay. I would,

4 once again, just register my objection to |

5 proceeding ---

6 THE COURT: Noted. Thank you.

7 MS. WOLFENDEN: --- this morning,

8 it is not properly noticed for hearing.

9 THE COURT: Okay. why are we

10 here?
11 MR. GREENE: Your Honor, I guess
12 it's probably my turn to go first because I gather the
13 Court has denied the Motion to Continue.
14 And so there are two Motions on
15 that are -- really, only one Motion is set for today
16 and that's our Motion to Stay any hearing on Ms.
17 wolfenden's Motion.
18 She has two Motions. O©One, to send
19 this case back to Nevada; and fhe second Motion is to
20 -- a second Rule 60(b)(4) Motion. And we've asked the
21 Court at the calendar call -- and I must say that the
22 way I found out that the snow day calendar call had
23 bheen changed is that I called the Court and found out,
24 I didn't get an e-mail, either.

25 - So, anyway. And the Court set only

Margaret M. Powell, CVR - (918) 779-0322
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our Motion for hearing, so we're not prepared on her
Motion, but we are prepared on our Motion.

Do you have the file, Your Honor,
or should I ---

THE COURT: I do.

MR. GREENE: o0Okay. And I'll be
glad to hand up, it's my Motion, and that might be a
way to deal with this first. well, do you have the
file there, Judge, do you see my Motion to Stay? Hand
it up.

THE COURT: Thank you.

MR. GREENE: Your Honor, this
statute which I have handed up to the Court is 1-294,
and it is a very simple in +its statement and its
application, "When an appeal is a perfected as provided
by this Article, it stays all further proceedings in
the court below upon judgment appealed from, or upon
the matter embraced therein.™

As the Court is aware, when the
Court, this Court, denied Ms. wolfenden's first, if I
may ca1j it, Rule 60(b) Motion and allowed my clients,
who are the Branches, to intervene into this action,
this custody action, she timely appealed to the North

Carolina Court of Appeals.

N
L

And this statute, in my opinion,

Margaret M. Powell, CVR - (919) 779-0322
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and the case Taw is very clear that it (divests) this
Court of any jurisdiction to adjudicate any matters
embraced within this custody action. That this matter,
her Motion, should be stayed until such time as the
Court of Appeals adjudicates the merits of her first
Rule 60 Motion. _

And I can stop there, Your Honor, I
can talk about some Court of Appeals cases that address
this, but T will be glad to answer any questions that
the Court may have.

THE COURT: Ms. wolfenden?

MS. WOLFENDEN: Yes, sir.

Your Honor, there is case law that
says that Mr. Greene is quite wrong. And, if I may
approach, the case is Rosero v. Blake. And I would
also draw Your Honor's attention to a Response that I
have filed. Do you just mind if I just hand this to
the Judge?

MR. GREENE: Yes, fine. Sure.

MS. WOLFENDEN: Thank you.

Although Mr. Greene in his Motion
cites the first part of the statute, he actually fails
to site the second part, and it is the second part of

that statute that is addressed in Rosero v. Blake, Your

~J
(%

Honor, and that is the part that comes after the

Margaret M. Powell, CVR - (919) 779-0322
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1 semi-colon.
2 "That the Court below may proceed
3 on any other matter included in the action and not
4 affected by the judgment appealed upon."
5 If Your Honor will take a moment
6 and read Rosero v. Blake, you will understand or the
7 Court would see--excuse me, that was a
8 misunderstanding, I did not mean for that to come out
9 that way--the Court will see that the fact pattern 1in
10 Rosero v. Blake very clearly sets forth when a stay
11 should be implemented.
12 And there is nothing in that fact
13 pattern in Rosero v. Blake that corresponds to the fact
14 pattern that is before the Court today.
15 In Rosero v. Blake, the Court had
16 actually taken testimony and made a custody -- a
17  custody ruling. They had done a best-interest
18 determination, they had awarded the Plaintiff, I
19 believe it was, primary custody of the child, the
20 Defendant had secondary custody of the child.
21 None of that has ever happened 1in
22 this case, none of that happened on November 24th.
23 But more importantly, Your Honor,
24 the two Motions that I currently have before the Court
25 at this time are completely dispositive of this case,

Margaret M. Powell, CVR - (919) 779-0322
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and that is because the Motions that are before the

1

2 Court--not at this time because I'm not prepared to

3 argue that today, but would 1like to argue them on March
4 20th or whenever we reconvene--is that this Court does
5 not have subject matter jurisdiction. It does not have
6 subject matter of jurisdiction because Clark County,

7 Nevada, still, my c¢lient is arguing, still has subject
8 matter jurisdiction.

9 This is an important issue, it's

10 dispositive to this case, and it should be heard now so
11  that any unfavorable ruling could also be taken up to
12 the Court of Appeals at the same time the Court of

13 Appeals is hearing what happened in this court on

14 November 24th, 2008.

15 I think the facts are very clear

16 that it is only when the Court has made a custody

17 determination that it should not make another custody
18 determination while the first determination is up on

19 appeal. That is not the facts at all.

20 what we heard on the 24th, Your

21 Honor, was a Rule 60 Motion having nothing to do with
22 custody, it had to do with the propriety of the entry
23 of that Order.

24 As Your Honor will rehember, I also
25 had a Motion to Recuse before Your Honor having nothing

Margaret M. Powell, CVR - (919) 779-0322
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to do with custody. Your Honor allowed the Plaintiff
Intervenors to intervene. But, again, that had nothing
to do with custody.

And, more importantly, the two
Motions that I would 1ike to be heard on have nothing
to do with custody. And, moreover, they have nothing
to do with what happened on November 24th, 2008.

The Motions that I would like to be
heard on, because they are dispositive, would render
the appeal that's currently going up to the Court of
Abpea1s, or is up before the Court of Appeals, moot.

Therefore, in the interest of
judicial economy, it would make sense to hear those
Motions now so that we only have one appeal going up to
the Court of Appeals.

The way it stands, Your Honor, now
we're going to have three. I am definitely, you know,
with an unfavorable ruling, would appeal what's
happening in this courtroom today -- well, I guess --
and so we would have two going up to the Court of
appeals. Tt just makes -- it makes no sense, it's
going to drive up everybody's legal fees, and T would
say that the case what is directly on point, and that

Mr. Greene's Motion should be denied; that we should

set my Motions for-hearing on March 20th when I can

Margaret M. Powell, CVR - (919) 779-0322
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1 come in and have a court reporter record the
2 proceedings.
3 Thank you, sir.
4 THE COURT: Thank you.
5 Your Motion for a Stay is allowed.
6  will yoﬁ prepare that order?
7 MR. GREENE: T will.
8 THE COURT: Provide a copy to Ms.
9 wolfenden.
10 Ms. Wolfenden, you will have five
11 days to respond to the proposed Findings and
12 Conclusions and Disposition before I sign it.
13 MS. WOLFENDEN: Your Honor, if I
14  may ask Madame Clerk, it would be great if before I
15 Teft here today if she would just give me a CD so that
16 I can prepare the appeal for my client, I would
17 appreciate it.
18 THE COURT: You mentioned, just as
19 a housekeeping matter, is something else in this case
20 on the calendar at the end of the month set? Just so
21 -- while we're all here.
22 (THE CLERK) : Not now, Your Honor.
23 THE COURT: 50, nothing now on the
24 20th. okay. Thank you.
25 MR. GREENE: Thank you, Your Honor.

Margaret M. Powell, CVR - (919) 779-0322
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(whereupon, the hearing was

adjourned at 10:21:51)
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iThe hearing commenced at 10:06 a.m., March 23, 2009.]

2 THE COURT: I think this is my first time

3 |hearing anything in this matter; is that right?

4 MS. WOLFENDEN: Yeah.

5 THE COURT: Okay.

6 MS. WOLFENDEN: We were before you, Your Honor,
7 if you wiill remember, in February. The hearing did not take

8 |place. My client drove up from Scuth Carclina and tock the

9 |day off from work. Leigh said something in chambers about —---—
16 -

11 THE COURT: Ch, okay. All right. But, nc
12 |hearing in the courtroom?

13 MS. WOLFENDEN: Ne; and, so the way we left it,
14 | Your Honor, my understanding is when we had walked out of the
15 courtroom you had instructed Madam Clerk to put the matter

16 |back on the March calendar —-- calendar call. So, apparently
17 {what happened, Your Honor -- and maybe I should back up even
18 |before that. ©n June 4™, when Ms. Peek was in front of Your
19 {Honor, she actually asked on the record that all matters in

20 |this case be peremptorily set in the future and Your Honor had
2] agreed tc that. So, apparently what happened after that, Your
22 |Honor, is that the case did go back on the Maréh 2" calendar.
23 If you will remember, March -- the March 2" calendar call was
24 jsncwed out,.

25 THE COURT: Right. We had to move over to
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Wednesday.

MS. WOLFENDEN: Right. Judge Buckner reset it.
Apparently he informed Ms. Peek, did not inform me, and by the
time I found cut from Sarah it was too late for me to make it
to calendar call that morning or to send a representative;
and, so that day, Your Honor, I believe I had four cases oﬁ
the calendar with Leigh Peek as cpposing counsel in all of
them, and apparently she chose court dates in a couple of
cases that she wished to proceed in but not in other cases
that she did not wish to proceaed in and in fact that I wished
to proceed in, and then after calendar call, she did not
provide me with any notice of hearing in this case; and, if
Your Honcr will take a look in the coﬁrt file, ycu will --
that will be confirmed. There is no notice cof hearing in
there at all for teday’s date.

I sent Mg. Peek an e-mail on Tuesday of last week,
March 17", asking her specifically to, “Please serve me
immediately with notices of hearing for any cases'of mine you
scheduled at March calendar call; thank you,” and heard
nothing back. It was not ﬁntil my paralegal sent an e-mail to
Sarah cn Friday, and then Sarah was kind enough to e-mail us

back, and I got that e-mail this weekend that we found ocut

I~
Lh

that it was in fact confirmed to be before the Court this
morning.

My c¢lient lives in South Carclina. He had to come
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to court twice in February, conce on this case, the hearing
that didn’t, vou know, resuli to be a hearing, and then

another time because he went before the Court in South

5

4 |Carclina and had his child support reduced because Ms. Lyons
5 jhad apparently provided false information to the Court -=w-

6 MS. PEEK: Objection, Your Honor.

7 MS. WOLFENDEN: He cannot be here --—-—-

8 THE COURT: Sustained.

9 MS. WOLFENDEN: ———— on such short notice. I

I0 |need him to be here. We have a number of motions pending

1t before the Court, all pertaining to attorney’s fees, and I

12 twould ask that Your Honor, since it was Leigh’s motion to ask
I3 (for a peremptory hearing in this case -- makes perfect sense
14 |to me. It's, you know, a good thing to deo when we have an

13 |out-of-town client. I don’t want to put his job in jeopardy.
16 |He pays her child support. I don't think she wants him -- his
17 | job to be in jeopardy. What I’'m asking is that we -- I have
18 |an oppertunity to check with my client’s schedule. He also, I
19 |believe, Zust had a newborn -- a baby bcrn, and so —-——-

20 THE COURT: And how recently do you think
21 that is, ma’am?

22 MS. WOLFENDEN: That is -- I don't know if Ms.
23 Lyons knbws? No. Okay. I ———-

24 UNKNOWN FEMALE: [Indecipherable].

25 THE COURT: Maybe a month, two, six, ten?
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MS., WOLFENDEN: Ch, it’s either pending —-- it's
like the baby is born any day or the baby was just born.

THE COURT: All right.

M5. WOLFENDEN: So, I'11l need to check, and when
I come back to court next time, I’11 make sure we have that
information. I'm just asking that I have an opportunity to
consult with his schedule so we can consult with her client’s
schedule, and we can pick a date in April -- April -- yes, I
think at this point April would make the most sense, so his

job is not in qeopardy and to give him a chance to assist his

wife with the -- his newborn.

THE COURT: Sure.

MS. WOLFENDEN: That's all I''m asking, Your
Fonor. I == I -~ I don’t. I don't know how these things

happen. 1 can say that whenever I go to court and opposing
counsel is not there I believe that the North Carolina Rules
of Civil Procedure require me tc notice. It —- it’s -- it’s
the law. It’s courtesy. If vou remember last time I was
before you, I said T did net understand the way Ms. Peek was
proceeding. I didn’t understand this way of everything is a
gotcha mement, why she would pick a court date at calendar

call and then not take two seconds tc just send me anything.

A formal notice of hearing is required, but just the courtesy
of, "Hey this is what I did, " but she didn't and then for me

to specifically ask her —-- ask her —- it’s her obligation to
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inform me. Itfs —— it’s —— it's not up to me to be gcing and

asking around, you know, what she did at calendar call.

3 THE COURT: I just have ----

4 M5. WOLFENDEN: I think I’ve said enough W;MQ

5 THE COURT: I just have iny one question

6 |about what you said, Ms. Wolfenden.

7 M5. WOLFENDEN: Yes. Yes.

8 THE COURT: Everything else I undersiand

9 |totally. Now, it's your belief that Judge Buckner contacted
10 [Ms. Leigh Peek directly regarding a change in calendar call?
11 That -- that part ---—-

12 M5, WOLFENDEN: Sure. I can only testify to

13 what I've been tcocld from cther attorneys. Apparently what

14 jhappened was -- and Your Honor, you know, cobviously can ask
15 arcund and make your own confirmation. What I have been told
16 | from a number of my colleagues was that after March 2™, Judge
17 |Buckner sent an e-mail out to some attorneys but not cthers.
18 I alsc was told that Mindy made phone calls to some attorneys
19 |[but not others. I was not notified of the change in calendar
20 call. I know that my colleague, Susan Franklin, was not

21 nctified. She had a case on the court calendar. T believe
22 {Peggy Randell [phonetic] was not notified but found out

23 through someone else. What I heard -~ again, I wasn’t there -
24 |- was that it was quite a mess because some attorneys were

25 |notified; others weren’t. I know that Mindy has this master
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e-mail list, Your Honor, that we used to all receive court
calendars on. I don't know if my e-mail address has

specifically been removed from the master list —--—-—-

4 THE COURT: ' Actually the e-mails aren’t

5 going out.

6 MS. WOLFENDEN: They're not going ouﬁ?

7 THE CQURT: Yeah, as I understand it, the

8§ |mass e-mails are not going out te anyone because we had a

9 couple'of things going on. Of ccourse, the birth of Judge

10 |Buckner’s, now we know, daughter was coming up and we weren't
11 sure how tﬁat was going to shake out; and, then two, I know I
12 thave a lot of mandatory travel coming up. ©One, I just

13 [finished in DC, and at the end of April I'm geing to

14 Louisiana. We hadn’t had any of that shaken ocut at the time,
15 (8¢ I do know shortly after the first of the year the mass e-
16 |[mails stopped mainly because we weren’t sure what we had to
17 |work with —-—-—-

18 M3. WOLFENDEN: Rignt.

19 THE COQURT: -——— and weren’t sure cf what
20 changes would be necessary; but, that’s as much as know and
21 what I can attest to. |

22 MS. WOLFENDEN: That’s fine, and I try -- you
23 |know, obviously things change all the fime. I was surprised
24 |on a personal level that when he sent out the e-mail, that he

[~
wn

didn't use that header to make sure that all of us who are on
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the list would get the e-mail. He didn’t. That was his

choice, but it was of concern to me because I had as many

3 i{cases as I did and also beqause I had specifically sent him

4 |letters in two of those cases asking for scheduling assistance
5 prior to calendar call, had not heard back from him, so it put
6 my clients, you know -— again, it’s not about me. It’s about

7 |my clients. Me, I'm doing my best to represent my clients,

8 |and -- and I can’t do that if I'm not at calendar call having

9 Jany input with the dates, and T certainly can’t do that if Ms.
10 |Peek is not going to extend to me the professional courtesy of
11 telling me about the court dates that she picked when I wasn't
12 present.

13 THE COURT: All right. Thank you, ma'’am.

14 Ms. Peek.

15 MS. PEEK: Your Honor, of course my

6 jclient’s opposed to this motion to continue. For the record,

17 I would like the Court to know_that it was filed this morning

18 [at 8:29 and it was handed to me when I came into the

19 |courtroom. After my client arrived, I did give her an

20 Jopportunity to read the motion. This matter was placed on the
21 March calendar by Your Honor, and then subsequent to-that I

22 |filed a separate notice of hearing for the attorney’s fees

23 |motion, which I did serve properly upon Ms. Wolfenden, and

24 jthat would appear in the file. The March calendar call did

25 Inot take place on March 2" due to snow.
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1 THE COURT: Right.

2 MS. PEEK: It was recalendared to March

3 14", The Honorable Judge Buckner did not inform me of the
"4 |makeup date for calendar call nor did anyone else in the

3 courthouse. I took it upon myself tc make a determination of
6 when the calendar call was rescheduled for, and I ——-=

7 THE CQURT: And -- and help me understand.

8 |50, you're saying to this Court you precactively took some sort
9 (0f step or action to sort of educate yourself as to when that
10 |makeup day would be?

11 MS. PEEK: Yes, ma’am. I called another

12 |attorney and asked her if she knew when it had been

13 rescheduled for and she did know, and she told me it was on

14 |the 4". That was on the 3, and then actually I -- it was

15 |the morning of the 3¢, I kind of assumed it would be the 39,
16 |so that morning before I left the house I called somebedy’s

17 |cell phone and said, “Dc you know when calendar call is7” and
18 she said, “Temorrow,” and I said, “Okay,” and then when I came
19 into the office I checked again, and it certainly was at nine
20 (o’clock on the next day, and I believe the reason I checked

21 was because I wanted to know what court we would be in.

22 THE COURT: Right; and, what did yeou do to
23 check?

24 M5. PEEK: I calied the clerk's office.

25 MS. WOLFENDEN: Which I did as well, Your Honor.




Lyons v. Lyons 07 CVD 1260 March 23, 20609 I

1 THE COURT: Ckay.

2 MS5. PEEK: And then -- again, I don't know
3 anything about it being toc late for her teo attend. I know

4 |Ms. Wolfenden did not attend the calendar call. I do know

5 tha£ we had four cases on that March calendar call and that

6 |two of them were scheduled for hearing and two of them were

7 held open, and I had not notified Ms. Wolfenden about any of

8 |them. So, number six says, “Plaintiff’s counsel picked court
] dates for the cases she wanted to be heard, including this

10 |case.” If she knows that to be true -- I would assumed that

11 she'’s checked and figured out that fwo of them were set for

12 |hearing, one of which she appeared for hearing on November the
13 |-~ on March the 11", and the other one is today and she’s

14 There.

15 I did not give her an additional notice of hearing
16 |for this court date because I don’t know that -- I mean, I

17 |don’t have to do that. She was supposed to be the same place
18 I was. If she had contacted me in a way that T can

19 communicate with her, I would have responded; and, I'm sure
20 |Ms. Wolfenden’s aware that my e-mail is blocked for her, so an
2] e-mail that I have -- we can go to my office, but you're not
22 |going to find it in any archived or any other e-mail because
23 |my e-mail will not accept hers.

24 THE CQURT: Right.

25 MS. PEEK: She’s been communicating with my
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staff pretty much sense the November 21°" filing of the first

Superior Court action agéinst me personally ~—~-—

3 THE COURT: Right.

4 MS. PEEK: -——— and I Fjust -- I'm sorry, I
5 tdidn’t get an e-mail. BHad I gotten a fax from her, which is

& thow we've been communicating other than my mail, I would have
7 |responded to it, but I didn’t get that, and of course since I
8 |didn’t get it I didn't reply.

9 The Defendant does live cut of state, and he may

10 |well may —- have to make arrangements with his employer before
11 he’s allowed to take off work, and he was here yesterday, Your
12 Honor, for wvisitation this weekend. I mean, I —— I frankly

13 [don't think that T set it on fhis day to -- for the

14 convenience of the Defendant, but it would have been non-

15 |convenient for him to stay. I think I set it for today

16 |because it was Your Honor'’s case, and this was the ———-

17 THE COURT: Right .

18 M5. PEEK: ———~ day that was available. If
19 |I recall correctly, I set all of my Starlett [phonetic]

20 |matters —— I think there were seven of them originally set for
21 this day, and I think that’s why we’re here today. It’s just
22 the date that was available. So, vyes, I did pick it, but I

23 only picked it because I was there and Ms. Wolfenden was not
24 |there and it was the date that was available, but I do think
25 {that since he was here yesterday, you know, he could have
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certainly stayed. I'm sorry, I just don’'t find the Rule of

Civil Procedure that says that once I have properly noticed it

3 |for calendar call I have to issue a new notice of hearing

4 |because Ms. Wolfenden declines to go and or declines to check
5 |with the clerk afterwards.

6 I also haven’t received anything about rescheduling
7 lthe matters that I held open, yvou -- and the reascn I held

8 those two matters open was, one, I had gotten a letter from

9 ther wanting to set it after some depositions, so I really

10 |didn’t feel like I ccould set that one. The other one I had

I co-counsel in, and he wasn’t there either, so I just held that
12 |one open. I mean, it wasn’t like I was picking and choosing.
13 THEE COURT: I understand.

14 MS. PEEK: And -- and my client, Your Honor
15 —— in this case, we've come —- we came June the 4" and Ms.

16 |Wolfenden and her client neither were here and we filed, in

17 [November, a motion to change custody —-- for temporary custody,
I8 |jand we filed that motion for attorney’s fees along with it,

19 |and that’s what came on to be heard in February, and it was at
20 that setting that at the call of the calendar, before we could
21 get anything done, Ms. Wolfenden indicated [indecipherable]

22 |with this attorney’s fees motion that she’d like a continuance
23 in that matter sco that she could prepare [indecipherable]

24 |moticn and that’s when we went into chambers --—--

25 THE COURT: Right.
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t MR. PEEK: —-—-=— and I believe that a

2 Jreferee was appointed, and T think it was a ——- & man named Mel
3 |-~ I don’t remember his last name.

4 THE COURT: Wright.

5 MS. PEEK: Mel Wright. It was something

6 [indecipherable] ———-

7 THE COURT: Right.

8 MS. PEEK: ———- and nothing’s really come

9 jof that, and then I received a letter from Ms. Wolfenden

10 |indicating that in fact I was unprofessional and unethical and
il |that I should pay her 5600 in attorney’s fees for her not

12 |coming on June the 4*%;and, you know, my client just wants

13 |this thing over with.

14 THE COURT: Right.

15 MS. PEEK: She came on June 4°%. Ms.

16 |Wolfenden didn’t come. Her client didn’t come. She came.

17 S5he shouldn’t have to pay me for that. We came in February.
18 |Ms. Wolfenden stood up and she asked for a continuance so that
19 |she could file a sancticn motion. WNothing happened that day,
20 {but my client was here and, you know, that’s the —— you know,
21 the good news in the case is that after that court date, Ms.
22 IWelfenden faxed me some information about contacting a

23 |therapist in South Carolina, and after fully interviewing the
24 |therapist, the visgitation has picked bkack up pursuant to the
25 mediated agreement that Ms. Redline [phonetic] mediated in
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custody mediation. So, that’s the good news, you know. The

bad news is that of course the agreement isn’t exactly what we

3 |want. We want it to say some more specifics, you know. If

4 |Mr. Lyons was here maybe we could have a hearing on, you know,
3 |what the pickup times are going to be and where the pickup

6 places are going to be so that there’s not any guestions, but

7 the’'s not, but I can tell you that my client wants two things.

§ {One, she wants nct to have to keep coming back here.

9 THE COURT: Sure.

10 M5. PEEK: And, secondly, she doesn’t want

11 |[to be here again without having her attorney’s fees

12 reimbursed. So, in the event that the Court is inclined at

13 all to grant Ms. Weclfenden’s motion to continue, I'd like for

14 |the Court to know that of course we have to ask for attorney’s
15 |fees for coming yet another time.

16 MS. WOLFENDEN: And I would of course ask for

17 attorney’s fees, Your Honor, because I would submit to the

18 {Court that Ms., Peek has completely wasted my client’s time. I
19 |[have no idea why I’'m here. The North Carol;na Rules of Civil

20 - | Procedure require five days notice for any motion. That’s

21 right there’s a notice of hearing prcbably in the court file.

22 It's for calendar call. I very much appreciate Ms. Peek

23 |giving me five days notice to tell me to go to calendar call.

24 | There is no notice of hearing for the court hearing teoday. I
23 |-- it's very unfeortunate that calendar call turned cut to be
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the mess that it was. It had nothing to do with me. I'm glad

I
3 THE COURT: ~ Or any of us.

4 MS. WOLFENDEN: What?

3 THE COURT: Or any of us. It was due to the
6 5NOW .

7 MS. WOLFENDEN: I concur completely. I'm glad

8 |Leigh called; so did I. Leigh must have called a little bit

9 |earlier than I did. By the time I called, I couldn’t make it.
10 |Again, it was my understanding -— 1f I have to bring the e-

11 |mail into court I’d be, you know, more than happy to do that.
12 I'm -— I'm not sure that’s entirely relevant. This is a

13 [matter of the law and this is the matter of professional

14 |courtesy. For as long as I have been practicing law in this
15 |district, i1f someone goes to court at a calendar call and the
16 |other party is not there, number one, what would usually

17 |happen is that the Judge will hold the matter open. That's

18 |apparently what Judge Buckner did in the other two cases, but
19 in these two I wasn’t there. It appears that Leigh insisted
20 |on court dates and then turned arcund and did not provide me
21 |with the‘information for those two ccourt dates.

22 Regarding me sending her £-mail to her e-mail

23 |account, I have an e-mail from your paralegal informing me

24 |that every e-mail I send to Ms. Peek goes directly to her

25 |Blackberry, so when I send her an e-mail if it’s not going to
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her computer in the office, pursuant to what her paralegal

told me, she’s.receiving each and every one of those e-mails

3 |on her Blackber -- Blackberry. When I sent her an e-mail

4 |specifically recuesting, “Please be ccurtecus, let me know

5 |about any court dates coming up,” and she just chooses to

6 ignore that. I'm sorry, I think that’s unconscionable.

7 MS. PEEK: With regards to my Blackberry,

§ ithough, I’'ve never had a hearing on my Blackberry before. I
9 jwould like the Court to be made aware that I have a new

10 |computer. I can’'t remember when it was installed, but I think
11 it was about two and a half, three weeks ago. I think my

2 |Blackberry is here. I could £ind 1ift, and you’ll see that T

13 .{have not gotten any e-mail on my Blackberry since the new

14 jcomputer was installed because i1t hasn't been updated to the
15 [Blackberry, sc I'm not getting any e-mail on my Blackberry,

16 |and I think that maybe everyone here might know that while it
17 |does work I love it. I love the Blackberry to get e-mail, and
18 it does not block Ms. Wolfenden. The Blackberry did not, kut
19 |it deoesn’t work with the new computer yet, so I haven't been
20 akle to -——-

21 THE COURT: Haven’t been able to ---—-

22 MS5. PEEK: I haven’t been able to do that,
23 and the first I've seen of this was today, and I'm a little

24 | surprised that it came in the e-mail because really since

25 |November 24%", we’ve been communicaiing by fax or letter, so -
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2 MS. WOLFENDEN: Well, T would point out to the

3 Court that if she didn’t get it I would have gotten a message
4 itthat she didn’t, and I did not get any error message bumping
5 that back; but, again it’s so easy for her te goc to court and
6 |pick this court date without telling me. It's so easy for her
7 |to bring her <lient into court, whe lives locally or who lives
8 |in Durham County, which is relatively locally. It completely
vy |disadvantages me and my client. We don’t have notice. The

10 |law requires proper notice and that notice is not in the court
11 [file.

12 MS. FEEK: Your Honor, I'd like to address
13 |one issue and that’s professional responsibility. I think

14 |we’ve all been sort of in this boat in March because I think
15 |we all have the professional responsibility to find dut_when
I6 that calendar call was, and if we couldn’t be there, I think
17 | it was our professional responsibility to have somebody there,
18 |and if that didn’t happen, certainiy before today, which I

19 |think is the 23"¢, it would have been reasonable to exercise

20 lyour professiocnal responsibility to-find out what happened

2] with your cases. It is not rocket science. Ms. Irby

22 [phonetic] and actuvally somebody in that Jjuvenile court office
23 15 generally always available to tell you what happened at

24 |calendar call. I do not understand why it is always my

25 |responsibility to do Ms. Wolfenden’s lawyering.
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MS. WOLEFENDEN: Because you're opposing counsel,
Leigh, and I would do the same for you, and I would like you

to tell the Court when I have never not done that for you. It

4 {is -- you are the attorney. Sarah is not the attorney. You

5 |go to calendar call. You pick two court dates you want. You
6 |ignore the hearings that I want, and then you den’t tell me

7 just so that we can come here and completely waste the Court’'s
§ |time.

9 MS. PEEK: Your Honor -—-=--—

10 MS. WOLFENDEN: You are the attorney. It is

11 your obligatien to follow the law. It is your obligation to
12 |be professicnally responsible to me, just as it is mine to be
13 |professionally responsible to you. You came into court last
14 |time. You complained to the Judge that two of my clients are
15 suing you. This is why. I would submit, Leigh, that you have
16 lost your moral compass, and yvou have stopped following the

17 |law, and that’s becoming a huge problem.

18 THE COURT: All right. Here —— here is the
19 |biggest problem. The biggest probleﬁ ig that as lawyers we

20 |are supposed to be the professionals, and as lawyers the last
21 thing we should be doing is having conversations of this sort
22 |with clients, members of the general public here. We have the
23 |higher duty and the higher calling. We should not be in here
24 |disparaging anyone for any purpose. Anything personal needs

to be said behind closed doors. That’s the difference between
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a professicon and just lay people.

Now, the one thing that I have heard that I think

3 |Imay shed some light on this situation as to whether a

4 jcontinuance is to be had is, number one, whether that new baby
5 is born. If that new baby was born within two weeks of

6 |today’s date and is here, we will continue the case because I
7 |think he would have a responsibility to the newborn. If

8 Jthat's not the case, we're going to go ahead with the hearing
9 |tcday.

10 S50, Ms. Wolfenden, I'm going tc ask you Lo go ahead
11 and contact your client and get something in writing, if he

12 wonld fax it here, so that evervone will be aware of what's

13 |geing on.

14 M5. WOLFENDEN: That’s f£ine, Your Honor. I

15 |don’t have his phoﬁe number with me. I'm not sure my

6 |paralegal is at the office yet. I’1ll see if I can contact

17 | him.

18 THE COURT: Okay.

19 MS. WOLFENDEN: If not, we may have to —----

20 THE COURT: Well, let me know as soon as you
21 can.

22 MS. LYONS: T have his phone number.

23 THE CQURT: Okay. Ms. Wolfenden, I think

24 1 Ms. Lyons has the number.

25 If you don’t mind, ma‘am, if you will_share that —--—-
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2 MS. WOLFENDEN: Oh, that’d be great.

3 MS. LYONS: Sure.

4 MS. PEEK: Your Honor, while they’'re

3 ‘getting that done, Ms. Lycns and I agreed that itfs unlikely

6 |that we will get up with Dr. Revnolds today. It usually takes
7 |him at least 24 hours to get back —----

8 [The recording stopped abruptly at 10:30 a.m. and restarted at
9 1:29 p.m., March 23, 2009.]

10 THE COURT: Anything you want to say

11 [indecipherable]?

12 MS. PEEK: Well, Your Honor, I had thought
13 that we were getting a document about the birth of the baby.

14 THE COURT: That'’'s what I asked for, yes,

15 ma’am,

16 MS5. WOLFENDEN: Your Honor, I believe this -- if
17 |you will remember, I began by stating that Mr. Lyons could not
18 imiss work today because it was putting his jeb in deopardy,

19 rand then T told the Court in addition that I was under the

20 |impression that his wife had already given birth or would be
2] giving birth shortly and that I thought that would also happen
22 [indecipherable]. If you will see here, his commanding

23 officer states his spouse is also currently expecting to give
24. birth within the next couple of weeks which will also cause

25 him to be absent from work, which I believe is consistent with
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the arguments that I made to this Court. I would reiterate,

Your Henor, that before we sven get to this peint this Court

3 |has to address what the law i1s in this state. We have the

4 |Rules of Civil Procedure for a reason. It is not legal -- it
5 |is not following the law if Ms. Peek provides me with notice

6 |of calendar call but then goes to calendar call, picks a date
7 |without my input, and then does ncot provide me with notice.

8§ |[That is -- that’'s nct legal.

9 THE COURT: ~ All right. If you will copy

10 |that section of the Rules of Civil Procedure and leave it with
11 one of the administrative assistants, 1711 review during

12 lunch.

13 Anything further you wish to say?

14 MS. PEEK: The cnly thing that we would

15 |have to add to this is that my client tells me that Mr. Lyons
16 |is separated from his wife now, that the wife is actually

17 |living with her parents and he has a new girlfriend, which

18 |makes me wonder about the veracity of he’s currently expected
19 |[to give birth within the next couple of weeks which will cause
20 |him to be absent. I don’t have any information about how they
21 might work together during that birthing process. I know I

22 [personally might not want to have him around or —----

23 THE CQURT: No, I understand.

24 MS5. PEEK: ———— 1if we're not together and
25 he has another girlfriend.
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MS. WOLFENDEN: Your Honor, that is not true,

and it is completely unfair for Ms. Peek to bring that up when

3 {my client’s not here to defend himself. Plus, T would argue
4 |again that all of this is a distraction away from the fact

5 |that we have rules of court that state that an attorney has an
6 |obligation to provide another attorney with five days notice
7 |before any metion is heard. I'd be more than happy te, you

8 |know, get my hands on the Rules oflcivil Procedure to find

9 {that rule.

10 THE COURT: Sure. Just go right ahead, and
11 I'm sure somebody on my staff will be happy to make a copy.

12 |AllL right.

13 MS. WOLFENDEN: All right. BSo, we're coming

14 jback after lunch?

15 THE COURT: Yes. I have not had but about a
16 20-minute break all morning, sc I have no choice but to at

17 least ~——-

18 MS. WOLFENDEN: Okay. I also —— I wanted to

19 |make one other quick point. While I was waiting for the fax,
20 |Mindy -- I saw her in the haliway and Mindy became very, very
21 angry with me, She teld me that I had intentionally -- or,

22 |that I had told the Court this morning that Judge Buckner had
23 intenticnally left my name off the e-mail. I wanted to bring
24 |Your Honor's attention to paragraph three. I say, “The

25 Honorable Joseph N. Buckner, Chief Distfict Court Judge,
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informed Plaintiff’s counsel on March 4" of the date of

calendar call but did not inform Defendant’s counsel.” I

3 |never at any time said that I was intentionally left off the
4 |e-mail, so I'm very concerned because I don’t know where Mindy
5 |got that information.

6 THE COURT: Very well.

7 [The hearing recessed at 1:35 p.m. and reconvened at 2:58

8 p.m., March 23, 2009.]

9 THE COURT: All right. Yes, ma'am.

10 MS. WOLEFENDEN: Thank ycu, Judge. The law that
11 is applicable to this situation is found in Rule & of the -
12 |North Carolina Rules of Civil Procedure, if I could read it
13 into the record? I bhelieve it's 6B, “A written motion cther
14 |than one which may be heard ex parte and notice of hearing

15 thereof shall be served not later than five days before the
6 time specified for the hearing’”; and, then if I could read --
17 |this is also a custody case if I am not mistaken.

18 Ms. Peek said her client came here today to address
19 |scomething regarding visitation, which obviocusly is synonymous
20 |with custody, and it says, “Motions for support of the minor
21 child in a pending” -- let me take that part out. That’s

22 motioﬁs for support of the minor child. This is under 50-

23 13.5(d) (1), “Motions for the custody of the minor child in a
24 |pending action [indecipherable] 10 days notice to the other
25 |parties and [indecipherable] compliance with G.5. 50A-205."
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I think the law is clear and established. I think

that every attorney in this state knows and is fully aware

3 |that you can’t bring somecone into court withocut giving them

4 |five days notice. It is the obligation of the attorney. It's
5 |not the obligation -- it’s the obligation of the attorney who
6 |has served the motion, and that was Ms. Peek, and if you look
7 1in the court file, while there is a notice of hearing for

8 calendar call, I would argue to the Court that after she

9 unilaterally set for hearing, she had an obligation to follow
10 |the Ruies of Civil Procedure.

11 Taking a look at [indecipherakble] calendar briefly
12 before Your Honor came into the courtroom, I do see that of

13 the four cases that were set for hearing, we did in fact set
4 |two. She wanted to be heard on them, and then the other two
15 |she did not [indecipherable], and those are my cases ———-

16 THE COURT: Now, is that thé infermation I

17 asked for you te get to me over lunch, ma’am?

18 MS. WOLFENDEN: Yes. Your Honor, with all due -
19 |- complete due respect to the Court —-——-

20 THE COURT: Yes.

21 MS. WOLFENDEN: -———= 1 —— well, I would ask Your
22 |Honor that if in fact when there —- actually one of my pending
23 motions before the Court is actually a change cf venue because
24 ineither of the parties live in Durham County. Of course

25 |that’'s my -- my client’s -- {indecipherable] lives with the
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mom, and they lived in Durham County for quite some time, and

2 |my client doesn’t live in Orange County. But with all

3 |complete and humble due respeci to the Court, I'm

4 juncomfortakle with what has happened here today. I do not

5 |mind, Your Honcr, that you sent me on an errand to -- to find
6 something. I mean, of course, that'’s legitimate, and I come

7 back and it -- it says —-- it addresses the birth of the chiid,
8 jand there is a comment about this not being sufficient for the
9 iCourt, and then I’'m sent on another errand teo find ----

10 THE COQURT: Okay. Hecld ——- wait a minute.

11 Help me understand what you’re saving here. I do knew that I
12 |said I thought the important thing -- the deciding factor in
13 |this case was whether the child had been born or not. Did I
t4 |not say that?

15 MS5. WOLFENDEN: Yes, ma’am.

16 THE COURT: Okay. Now, I also said if that
17 qhild was two weeks old or less, but having bheen born within
18 |two wesks prior to today, that we would continue the case

19 |because I think that the father is due that as some form of

20 patefnity leave. I also asked for you tc get us confirmation
21 that the child had been born because that was the deciding

22 factor for me. Now, I need you to help me understand what was
23 |confusing about that or what you didn’t understand such that
24 \you think that you went on & chase and then you came back and
25 |was sent on another chase. Help me understand what was
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unclear.

MS. WOLFENDEN: Sure, I will. This is how it

feels to me. It feels to me that this Court is trying to find

4 |me wrong and Ms. Peek right.

5 THE COURT: Okay. What was said to lead you
6 |to believe that?

7 MS. WOLFENDEN: That I went and got the document
8 that Your Honor requested and, vyes, there was some additional
9 |information in there. It also addressed when the child would
10 be born, and when we came back, Your Hconor then asked me to go
I copy case law.

12 THE COURT: And why did I ask you to do

13 that?

14 MS. WOLFENDEN: Well, T have no idea. I ——--

15 THE COURT: I asked you tc do that because
16 |you kept relying on that as the reason for your argument. Are
17 |you suggesiing tc this Court that I do not have the right or
18 auvthority teo ask you ﬁo suppert your arguﬁents te me? Tell me
19 |exactly what you’re saying.

20 MS. WOLFENDEN: I absolutely kelieve that Your
21 Honor has the right to ask me to support my arguments with the
22 law.

23 THE COURT: Ckay. Is that not what vou

24 brought here?

MS. WOLFENDEN: That 1s correct. It’s the well-
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establisned Rules of Civil Procedure.

THE COURT: Okay. So what, in asking you to
do what a Court has a right to do, number one; and number two,
what should be available anytime you are making a argumant,
makes you feel that I am some way suggesting that Ms. Peek is
right?

MS. WOLFENDEN: Because, Ycur Honor, the prem --
the law regarding notice of hear;ng -

THE COURT: Uh-huh.

MS. WOLFENDEN: —-——— is a fundamental Rule of
Civil Procedure,

THE COQURT: Okay. What about that?

MS. WOLFENDEN: This is something that I believe
after having practiced for 10 years I am very aware of, and I
believe that you -- you are also an experienced jurist and
that you are very aware of, having practiced family law and

having been in the courtroom for all these years.

THE . COURT: Ckay.
MS. WOLFENDEN: So, I think knowing that you are
aware of the law, continuing this so that -- I mean, in

effect, Your Honor, the law 1s what the law is.

THE COQOURT: It is.

MS. WOLFENDEN: Yes, that is cecrrect, and I have
been here since 9:00 a.m. this morning trying to focus this

Court on the law so that my client’s time is not wasted and so
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that Ms. Peek’s time is not wasted and her client'’s. This is

a long time to address a very simple issue, which is the

3 | fundamental issue before this Court hears any hearing and that
4 |is five days notice is required. How we got off on children

5 |being born ----

6 THE COQURT: You brought up the fact that

7 jyour client is expecting or has a newhorn. You brought it up.
8 T wouldn’t have known. I don’t know your client freom anyone

9 gise. There’'s no way I could know that. You brought it up.
10 [You also brought up this notice thing. The first thing I

i1 wanted to know was whether the child is zactually born or nct,
127 tand I let vou all know that if that child is two weeks old or
13 j{less that the case would be continued. The information I got
14 |—— I was expecting something from a medical facility, but T'11
15 concede I didn’t ask for that, but the notice that I got 1is

6 |from an Army base. Number one ---—-

17 MS. WOLFENDEN: His employear.

18 THE COURT: His employer —--——-

19 MS. WOLFENDEN: Correct.

20 THE COURT: -——— that talks about birth

2] within the next couple of wseks. So, that means that the

22 |child has not been born. That means the child is not two

23 |weeks old or less.

24 MS. WOLFENDEN: That is correct.

25 THE COURT: Okay. So ———-—
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1 MS. WOLFENDEN: And that aside though, Your

2 Honor —-—-—-

3 THE COURT: No, no, not that aside. Not

4 |that aside. Here is the thing. I said how I would rule,

5 Jokay. If the child is twe weeks old or less the case would be
6 lcontinued. This confirms that the child is not two weeks old
7 jor less. The cﬁild has nct been born. You are talking about
&8 jthe rules cof evidence ----

9 MS. WOLFENDEN: No. No.

10 THE COURT: ———- the Rules of Civil

11 Procedure. I'm scrry; you're right, the Rules of Civil

12 Procedure and, yes, I dec have the right to read it because the
13 |bottom line is this, nobody in this room knows the law. We

14 |know what we think it says, but the purpose of us having

15 istatutes readily available to us and Rules of Civil Procedure
16 readily available to us is for us to reread them, to reread

17 |[them. Anytime that you think that you know everything that's
18 in those bhooks, number one, you're wrong; number two, you need
19 |te always be at a point where you can reread them and put them
20 in the context of, number one, your argument; and, number two,
21 for a judge the appropriate context before yeocu enter a ruling.
22 | That’'s the purpose of it.

23 MS. WOLFENDEN: And I respect that, but if the
24 |deciding factor for the Court was two weeks that this baby had
25 |been born or not been born, et cetera, then I'm not entirely
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clear -- it is not clear to me why then you sent me to look

for the rule of law.

3 THE COURT: Because I wanted to see it for

4 jmyself. That’'s why. That'’s why I asked you to get it for me

5 Jover lunch, and I just explained why because it would be

6 |remise of me not to read it again for my —-- myself regardless

7 1of what I think it says, regardless of what I know it says.

8 {That’s the whole point of us bringing case law to court.

9 |That’s the whole point for us having all of this stuff here

18 javailable to us.

11 MS. WOLFENDEN: I agree. That is why when I

12 |came into court this morning, the first words out of mouth

13 Jwere that Leigh’s motions had not been preperly noticed. That
14 |is where T began, and Leigh started saying a whole bunch more.
15 |1 started adding to that, but the issue that I felt was the

6 jonly issue before this Court is what the law is regarding

17 noticing motions for hearing, and I continue te argue that

18 |Leigh did not properly do that.

19 THE COUﬁT: Okay; and, I understand that.

20 | Now, here is where this falls within the context of this case.
21 I know when you all were before me last time you had a motion

22 |to continue because you wanted teo file a Rule 11 or ask for

23 attorney’s fees or something; is that not correct?

24 MS. WOLFENDEN: That is not correct.

25 THE COURT: Ckay. Find me the recording
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i from -- what date were we here last?

2 UN¥XNOWN FEMALE: Do you remember what day ---—-

3 THE COURT: February.

4 UNENOWN FEMALE: I have —— I have the calendar

5 here.

6 THE COURT: You did not ask to continue this
7 |case so you could file either a Rule 11 or ask for a —--—-—-

8 MS. WOLFENDEN: Absolutely not. Absolutely not.
g |What I teld the Court in chambers is that ----

10 THE COURT: No, no. I'm talking about in

11 open court. I'm not talking about chambers.

12 MS. WOLFENDEN: Your Honor, that is not true.

13 |We were in chambers a lot more than we were in open court..

14 THE COQURT: But I'm not focusing on that. I
15 jwant to make sure that you understand what I'm asking of you,
16 jand I want you to understand what I'm saying. TIs it not true
17 |that when the case was called you did neot ask for a

I8 continuance?

19 M5, WOLFENDEN: That is not true. My client was
20 .there. I said, "We were ready to proceed.” Ms. Peek began to
21 tell the Court that because cf the legal proceedings against
22 ther, she needed to seek advice from her attorneys and or she
23 |was talking about seeking an injuncition, at which point we

24 |were called into chambers. Once we got into chambers we were
25 |discussing the Rule 11. We d;dn't want to proceed. She felt
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threatened. I said I would take that off the table, and then

I can't really —-——

3 THE COURT: You would take the Rule 11 off
4 {the table?

5 MS5. WOLFENDEN: I believe I did say that.

6 THE CQURT: Uh-huh, and when was that put on
7 |the table?

8 MS. WOLFENDEN: It was put —---—-

9 [The recording stopped abruptly at 3:12 p.m. and restarted at
10 |4:07 p.m., March 23, 2009.]

1 THE COURT: All right. Now, Ms. Wolfenden,
12 lyou were saying that yvou did not make a reqguest of this Court
13 in February for a continuance to allow you to file a Rule 11
14 |sanction for —- to otherwise seek attorney’s fees from Ms.

t5 Peek?

6 M5, WOLFENDEN: Not -- I had already filed my
17 |motion.

18 THE COURT: You had already filed your

19 |motion?

20 MS. WOLFENDEN: Uh~huh.

21 THE COURT: And vou were saying you all were
22 |ready to proceed in February?

23 M5, WOLFENDEN: ~ That's what I remember, yes,

24 |ma‘am. We were ready to proceed, but it was Leigh who didn’t
23 want to move forward, and I was —— excuse me, Your Honcr, T
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should stand -- and my client was upset that he didn’t get
heard that day, and I was upset for him that we didn’t get

heard that day, and that’s why Your Honor put it back on.

4 THE COQURT: For the March calendar call.

5 M5. WOLFENDEN: Right.

6 THE COURT: &And you are saying under this

7 |rule with me ordering that the case be put on the March

8 |calendar call, Ms. Peek had the dﬁty and obligation to send

9 |you a notice of hearing?

10 MS. WOLFENDEN: Absolutely, Your Honor. She did
11 -— I believe, sent a notice of hearing for the calendar call,
12 |but you know we always do that. I mean, that’s what attorneys
13 |do, but she has a further obligation when I’'m not at calendar
14 |call fo notice me for hearing. In fact, Your Honor I don't

15 |know how many calendar calls -- you know, I know you've sal in
16 on a few, but I‘ve sat in on ten times —- hundreds, and I

17 |don’t know what Judge Buckner said that day. T/11 get that -—-
18 I’11 get that recording. Maybe that would be an interesting
19 ithing to listen to, but what he has always said to me is when
20 |one attorney is noft there and the other is and a court date is
21 chosen unilaterally, the last thing he says to you as you're
22 |walking out the deor is, “Now, you have to notify opposing

23 Jcounsel.” I mean, he’s always said that to me and I’ve always
24 done it.

23 Now, I had called Sarah, as I said, early Wednesday
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morning, but it was toc late for me to get up te calendar call

at that point in time. I don’t want to drag Sarah inte this

3 | because ———-

4 THE COURT: No, I understand.

5 MS. WOLFENDEN: No. Everybody loves Sarah, but
6 |I do know that I teld Sarah, you know —— and I know that Sarah
7 |woulid tell the Court that I asked her to make sure that Judge
8 Buckner knew that I had not received notice, and she said thaf
9 she would do that, and I know Sarah and she did do that. I

10 (trusted her to do that.

I Why Leigh would pick some court dates for -- you

12 [know, why she would pick court dates for two of the hearings
13 that she wanted to get hear -- heard on -- and by the way, I
14 |also had filed a motion tc continue in the other —-- in the

13 other case as well. Sg¢, I had -- this is not the cnly case
16 |where I had to file a motion to continue, and I -- you know,
17 Yeour Honor, I would like to add one more thing. There is a
18 [Rule of Professional Conduct, and the rule bhasically says

19 |[this, that even tThough vou go intc court and there is a

20 istatute or a law that’s going -- that is against your client.
21 It’'s against your interest and you know what that rule is, as
22 |hard as it is and as much as kills attorneys to do it, you

23 |have an obligation not to remain silent. You must tell the
24 Court zbout a case, a statute or what have you that you are
25 aware of.
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Leigh knows —— I mean, the rules that you asked me

to go get, that’s fine, but Leigh’s heen practicing longer

3 than I have and she knows these rules. BShe knows five days is
4 |required, so0 while I don’t mind going to get these things, I
5 Jdo mind that she stays silent because, again, this is —- T

6 |would not do that. That's just something I wouldn’t do. She
7 |knows Rule & as well as I do. She knows that you get 10 days
8 |notice on a custcedy hearing. All of us family law attorneys
9 know it, and for her to just stand there -- it’s the silence
10 | that bothers me because I think that is just as unethical as
I stating an opposite position. I —— I -- I don't think that’s
12 |right for her to just stay silent even though of course she’'d
13 like to ke in the right, you know. We all would, but that’s
t4 inot the way 1t works. We'’re here to follow the law.

15 THE CQURT: Yes, ma’am?

16 MS. PEEK: Your Honor, I guess I'd first
17 like to address this chronologically, and I do want the Court
I8 |to be aware that we filed a notice of hearing in this case

19 last year. It was November 10°" of 2008 when I did a notice
20 |cf hearing to bring on all outstanding mbtions and matters on
21 December 1°%, 2008 at 9:00 a.m. or soon thereafter as counsel
22 can be heard. Now that court date was set for February 125,
23 Jand I don’t think it was set for February 12" in December,

24 i‘but I think it was set at the January calendar call for

25 | February 12" if I'm correct.
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When we came to court in February —— Ms. Wolfenden
has méde some allegations today about what was said and what
was not said, and I haven’t listened to the tape from then,
but my recollection is that I stood up and said there were --
there wés more than one motion on but that I would like the
Court to address the temporary custody issues first, and I
beiieve Ms. Wolfenden at that point said that there were two
motions on, one was the custody mection and the other was a
motion for attorney’s fees aﬁd that she wanted a continuance
if we wanted to hear the motion for attorney’s fees so that
she could file Rule 11 sanctions, that it had come to her
attention that during that June 4™ date that I had not told
the Court that the parties are still in Orange County custody
ﬁediation and she wanted to, you know, get a chance to get the
tape from June 4% as well as to talk to Judy Redland. I
don’t believe I sgspoke after that. I might -- I don’t think I
did, and I'd love tc know what the tape says because we went
into chambers after that. When we came out of chambers the
case, of course, was put back on the March calendar by Your
Heonor.

THE CQURT: Uh-huh.

MS. PEEK: And then subseguent to that I

received a letter from Ms. Wolfenden about the attorney’s
fees, and because of receiving a letter from her about the

attorney’s fees I filed, on February 24", 2009, a notice of
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hearing in this manner that we would bring all claims for
attorney’s fees con for hearing on March 2™, 2009 or soon
thereafter as counsel can be heard. I believe that that meets
the requirement under Rule 6. I don’t think I had to do that
because I think it was previocusly noticed for the December
calendar call by the Court, but -- well the Court in February
had put it on the March calendar call. 1 think I followed the
text.

THE COURT: That was my order. That was my
order.

MS. PEEXK: I think it’s [indecipherable],
but because of the letter, I filed ancther notice of hearing
to make sure thaﬁ we were hearing our motion for attorney’s
fees, and that was set for March 2™. I’ve already addressed
what happened at that calendar call because there was a snow
day.

I do want to reiterate that at no time was I
contacted by the Court about that court date. I did, however,
attend that calendar call, and I did have four cases with Ms.
Wolfenden, but I believe the first case that was called was
set by Judge Buckner for March the 11%", and that case was

heard. I donft know if this was the second or third one, but

I don’t believe it was the second one because the —— there
were three cases left and cof that —— of the three, I knew I

wanted to have this heard by Your Honor because you had put it
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on, and I don't even —-- I don’t know how many court dates you
had available, but I think this was pretty much it from the

calendar call because I think Wiliford [phonetic] was set last

4 |week and they didn’t want us to put things on top of that, so
3 I -—— I just took the date.

6 In the other two cases, T had the Kline [phonetic]
7 1matter with Ms. Wolfenden and my co-counsel wasn’t there, and
8 |there was some -- I knew there was going to be some superior
9 |court stuff happening in that case fhis month, and so I went
10 |ahead and just held it open. The other matter is the

11 Barnimore [phonetic] matter; and I heid that matter open also
12 ibecause it'’s the subject of a superior court action that Ms.
13 |Wolfenden has filed against me for malicious prosecution, and
14 |my attorney --——-

15 MS5. WOLFENDEN: Excuse —— I didn't file anything
6 |against you.

17 MS. PEEK: You —- you have filed it with
18 |your signature on behalf of Mr. Layton against me.

19 MS. WOLFENDEN: Thank you.

20 MS. PEEK: And -- and anyway in that case
21 |my lawyer, David Lewis, has informéd me that I have to

22 |withdraw. He thinks it’s a direct conflict, soc I can’t

23 |continue in the district court case.

24 THE COURT: Right. That makes sense.

25 MS. PEEK: 2nd so I did. 1 held that open,
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too, and I didn’t inform anybody of that because, you know, T
hadn’t got back to my client yvet to tell her that that was
what he had said.

But T am unaware of any Rule of Civil Procedure that
requires me tc re-notice a matter after the calendar call. We
were all supposed to ke there. As a matter of practicality,
the Court has the calendar and it was available for all. At
some point I have to quit coming to court and re-noticing
things and writing letters to Ms. Wolfenden on behalf of my
client.. She’s there all day, and T know she wants to be
heard, Your Honor, but she shcould have been at calendar czll.
Since she wasn’t at calendar call I believe that she should
have found out what happen with those four cases, and to say
that I haven’t noticed it for hearing under Rule 6 is
completely disingenuous because there is no rule that you have
been presented or that I know of that requires me tc re-notice
a matter after it'’s set at calendar call in the absence of an
cpposing attdrney or in the absence of an cppoesing client.

I could have just had this hearing that day. I
could’ve just stood up right there and said, I want to hear
it right today.” I could’ve had it the next day. I gave her

ample time to come back from wherever she was, ‘cause I didn’t
P

know where she was, to find ocut, and then when she appeared in

this courtroom on March the 11", I certainly did not expect

her to come up today and hand me a motiocn to continue, by the
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way which didn’t -- wasn’t given to me with a five-day notice,
you know. I -- I got it at B8:30 when I walked in the
courtroom this morning.

THE COURT: Iz that true, Ms. Wolfenden?

MS. WOLFENDEN: Your Honor, Leigh is completely
rewriting history, but the most important thing I want to
focus on is this. We have a court file. We have rules of
law. If Your Heonor will look in the court file ———-

THE COURT: Yeah, I understand that, but my
questiocn is, is it true that you did not give her five days
notice for your motion to continue.

MS. WOLFENDEN: I just found out —-- it is true
because she -~ her motions aren’t noticed for hearing either.
Mine is the only one that is. Right now mine is the only
motion that has been noticed for hearing con this day. The
only reason why I didn’t notice it sooner was because it
wasn’t until Friday -- after I contacted ﬁeigh on March 17°F
and she did not hear back -- or —-- and she did not respond to
me, then I get in touch with Sarah. 8o, it's correct that
another motion was noticed and heard on March 11" cver my
objection, and T will tell Your Honecr that my client -- we are

|waiting for the order to be entered and that is going up to

the Court cf Appeals for that exact reason, that it was not
properly ncticed.

Leigh is right, could she get heard on March 2™7
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Yes, she could have. I mean, we all know we don‘t hear

contested hearings on March 2", and I'm sure her client was

3 not in court on March 2", nor was her client in court on
4 |March 4%, but when she went back to court on the 4%, there
-5 was a notice of hearing in the court file since March 2.
6 |Well, that’s neot good anymore. That has expired, ané that was
7 |expired on March 4", and when she then stands up in court in
8 front of the Judge and picks another ¢ourt date and she knows
9 [I'm not there and -~ and she can’t make the statement that I
10 shbuld have been there. I made every step to get there. AL
3] the point in time when she unilaterally, without any input
12 |from me, picks ancther court date, those Rules of Civil
13 iProcedure kick back in, and she has an obligation to inform me
l4 |of teday’s court date.
15 Leigh was surprised to see me today, I’'m sure, with
l6 |my motion to continue. She came to court on June 4™ with her
17 lclient. They were very pleased that I was not there and my
18 |client wasn’'t there. Even though the parties were in full-
19 |blown mediation, they proceeded as if fhey were ready to go
20 forth with the custody hearing, and then she hounded me for
21 |attorney’s fees associated with that. I'm not in the habit of
22 |paying attorney’s fees when opposing counsel is engaging in
23 | legal games. Today is another —- it’s a continuation of a
24 | legal gams, but in this circumstance T -- I, you know, the law
25 is clear. The law is cut and dry. There is a notice of
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hearing in there for March 2"¢. That didn’t happen. There is

no notice of hearing in there for this day, not five days ocld

3 |or 10 days old. There is a notice of hearing in here today

4 |for my moticon to centinue. Did she receive five days notice?
5 |No, I didn’t have time to give her five days notice. Did she
6 |have since March 4" time to give me notice? Absolutely. It
7 takes.me five minutes. It takes her five minutes to run a

8 lneotice of hearing off on our computers. She lives a lot

9 |closer to the courthouse -- or works —— than I do and she can
16 itrot scmeone cver here to file it and fax it to me. We do

11 this all the time. This is how attorneys, not just working
127 {this districf, but throughout the state -- we follow the law,
I3 |and in this case Leigh did not follow the law.

14 THE COQURT: Mg, Peek, you said your client
I5 |[was wishing to be heard from?

16 MS. PEEK: I believe she would like to be
17 |heard, Your Honor. She’s been here all day.

18 MS5. WCLFENDEN: I would just object on the

[9 [record. That’s fine because I'm sure if my client was heres he
20 |would alsco like to be heard.

21 THE COURT: Yes, ma‘am.

22 MS. LYONS: I would like to say that I've
23 appeared in court, and they have brought me te court in Socuth
24 |Carolina, in North Carolina. He has two attorneys. He pays
35 |Ms. Wolfenden. He pays one in South Carolina. I have missed
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school. I have missed work. I have missed plays. I have
missed picking my child up from schoocl. I have done
everything I can to make-sure that I try to control what's
going on with this. There are so many things that are going
on in the background that you never hear about. Ms. Wolfenden
has brought us to the court and every time when we have come,
she’s come up with something new why we can’t be heard, why we|
have to ﬁostpona, why it has to be continued over and over and
over. She -— I don’t know why she’s doing it. For me
personally, it’s wearing meldown. I can’t afford it. I can’t
keep missing school. I missed a whole day of schoecl. I had
to call my job twice. I’m supposed to be there at 12:00. I
had to call them and tell them I couldn’t come. When we went
to break, I had to call them and tell them I to come back, so
I'm still missing some work. I've missed all kinds of things.
Mr. Lyons, he is a Sergeant in the Army. He is a
recruiter. This is his Company Commander. This is not his
Staticn Commander. His Company Commander, if anybody knows
about military, és I was a military wife for seven years, I'm
not fully sure exactly where this perscn is. This person is
probably in Columbia. He'’s in Florence, so this person here

is not the person directly over him. This is not his direct

supervisor. She would not know or be able to release him to
say he can’t come. He was here this weekend.

I alsoc had a conversation with the wife, I had a
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direct conversation with the wife and asked her today, *Are
you two together?” and she said, *“No, we're working on it.”
The baby is due in three weeks. She’s at the hospital right
now with her mother, not with her soon-to-be probably ex;
husband. T am tired that -- his wife tocld me that Ms.
Wolfenden notified him sometime this weekend, maybe Friday,
Saturday or Sunday. T don’t know whan she found out, but he’s
come to every single thing that he’s been told to come to, and
he’s called me and said, “Betsy didn’lt tell me I had to be
there. You didn’t call me and tell me I had to be there.”
It’s not my job to make sure he knows he has to be here; and,
he will call me this week, or e-mail me, or text me and say,
"You knew and I didn’t find out until this day, and it’s not
féir to me ‘cause I should have been there,” ‘cause he usually
stays, and it’s been repetitive. It continues tc gc cn, and
when, for some reason —— maybe Ms. Wolfenden fszels he
shouldn’t be here ‘cause it’s to their benefit, she esither
will not tell him in time for him to come, which is what
happened with this, or she will tell him so late that he can’t
come.

I do not know what’s going on. I don’t know if it’s

a money thing for her, ‘cause it can’t be for me right now. I

don’t have this type of thing. I've tried to have everything
plausibly heard when they called us back to court. She’s

actually requested we come. I don’t know that I’m not
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suppesed to come. I don’t know that. If you call me and say,
“We want to settle visitation,” I'm happy; I want to. I have
been up and down with this visitation. He comes when he wants
to. He leaves when he wants to. He picks her up where he
wants to. He —- and finally this time, as he finally came out
of what'’s a major issue [indecipherable} said he tried to kill
himself. He absented himself from his child’s life for six
months. I have e-mails, I have text messages, “Come see your
child. I don’t want you to take her.” He absented himself,
and I understand maybe he nesded to, to make sure that he was
feeling better and he could better deal with this. I had to
tell my child for six months, “Daddy’s going to come when he’s
okay.” I had tc be the big person [indecipherable due to
weeping]. I’'m sorry.

No one has asked me -- no one has asked me. This is
the first time I've had a chance to talk except for in
mediation, and even in mediation, I had a five-page document
because I knew it would be like this. Judith took my five-
page document and made it two and a half pages. It’s barely
three pages, including the signatures -- because I knew it
would be this way because he’s in the military. He chose to

leave the marriage, and he chose to step out and do what he

wanted to do. He got remarried before a year was over. He
has a new baby, hasn’t even been married for a year. All of

this craziness is going on with him. He brings it back to me,
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and it just keeps my life and my child’s life in turmcil.
My daughter came home from him this weekend and

cried. She does it every weekend because I can’t tell her

4 |he’s going to come back in two weeks. I tell her,

.5 “Sweetheart, we have no control. If daddy is feeling good and
6 |he's okay and he has money and whatever is coming up with him”
7 | ~-—- whatever he tells her I back it up. He doesn’t have money.
g “He can’t come, Sweetie; he doesn’'t have the funds,” and I

9 |have an e-mail that says, ”; can’t afford it.” I have e-mails
10 |that say all this kind of stuff, and I have to go back to my

tH child and I have to tell her these things, but every time I

12 thave to come back here to do something else that doesn’t get
13 settled, I have to go back unsure of what the next step is;

14 I just want the steps to end. I want the visitation
15 |to be settled. I want the child support —-- he’s taking me to
16 |child support, and they dug, and dug, and dug until they

17 finally got encugh information to have it reduced, and I

18 |didn't get a chance to speak to the judge myself and say,

19 "BEverything he’s asked for I brought. I sent it in, so there
20 |was nothing that I was hiding. If I were hiding it, I

21 wouldn’t have sent it.” But I don’t have any representation
22 |in South Carolina. I've been to mediation five times here.

23 |I've been to court three or four times here. I’ve been to

24 tcourt four times there. When can this end?

25 And now he’s saying, from scmeone who probably
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doesn’t, you know, really know who he is, that he can’t come

ever again. Where does that put this if he can never come?

3 This, to me, says, “I cannot’” -- “any further days.” He can't
4 |miss any further days.

3 THE COURT: Well, no. I can’t go by this if
6 {he can’t ever come again.

7 MS. PEEK: Your Honor, finally, to return

8§ |to the legal argument -- and I know she does appreciate being
9 |heard because I would-have consented to the continuance if I
i0 could, but of course she deoesn’t want it continued.

11 But what it says in Rule 6 is this: “A written

12 motion, other than one which may be heard ex parte” -- and

13 Jthat’s not this one —-- “a notice of hearing shall be served

14 [not later than five days before the term specified for the

15 |hearing, unless a different period of fixed by these rules or
16 [by order of the Court.” And I weculd say to this Court that my
17 |interpretation would be that all of this just falls in line

18 because when we were in court in February on the 12m’ this

19 Court ordered it to be heard at calendar call, and calendar

20 call was not on the 2“ﬂ it was on the éﬂﬂ and we were

21 supposed to be there, and I think that you follow ocrders of

22 |the Court, and that’s how I interpret Rule 6.

23 MS. WOLFENDEN: Your Honocr, you absclutely did
24 inot order it to be heard at calendar call. Your Honor would
25 |never say such a thing because you know that we never hear
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contested hearings at calendar call. I would ask that we

listen toc the tape.

3 THE CQURT: I asked that it be placed on the
4 calendar.

3 MS. WOLFENDEN: That'’s exactly right, so that a
4] court date could be chosen. Rule 6 applies in this case.

7 {There is no exception to that rule. Your Honcor never chose

§ |March 23, I can assure Your Honor if you had I would have

9 (been here foday, with my client, ready to go.

10 While I have some feelings for Ms. Lyons’ plight, I
11 would argue to the Court that she came on June 4% for

12 |nothing, and that was her choice and Ms. Peek’s choice. The
13 |parties were mediating, and here is the parenting agreement
14 |[that was a result of that. As far as her going on as if we
15 |are now arguing custedy again, what resulted from coming into
16 |court on February 12" was that I had submitted to the Court
17 |an affidavit from my client’s therépist. I find my client to
18 |be an extremely devoted father. I then encouraged Leigh --
19 Leigh said to Your‘Honor, “7'd like to call the therapist,”
20 and I in fact sent her a letter, and T believe it’s in the

21 court file. I filed that letter, and that letter says,

22 | “Leigh, please call that therapist,” and she did and she spoke
23 |to Mr. Ayers and then she communicated back with me and said
34 |that any ccncerns that she had akout my client as a father

25 |were resolved from that conversation. The only thing that
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went back on the court calendar, by Ms. Peek’s most recent
notice of hearing, was all pending moticns related to
attorney’s fees, and that was the only thing that went back on
the March 2™ calendar. The rest of what she says and what
she remembers from February l2uﬁ I ~- that’s not correct, and
I think if we sat here and listened to it, it would refresh
her memory and she would remember what happened in court that
day.

THE COURT: All right. Well, it’s 4:33 now,
so it’s not practical for us to do anything, unfortunately,

today; however, I am ordering this case, everything that needs

to be heard in Lyons v. Lyons will be heard on April 8%, no

further continuances.

M5. WOLFENDEN: Will Your Honor prepare an
order, or shall I prepare an crder?

THE COURT: 1’11 prepare an order.

MS. WOLFENDEN: You will? Okay. April 8%,
2009 at 2:00 a.m., Your Honor?

THE CQURT: Uh-huh.
[The hearing recessed at 4:34 p.m., March 23, 2009.]

[END OF TRANSCRIPT]
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Beverly A. Scarlett
District Court Judge
(Delivered via e-mail)







LAW OFFICES OF BETSY J. WOLFENDEN 1929 E. Feanblin 61
Building 600

flrnrl Delv Chapel Hill, NC 27514
April §, 2009 Via Email & Fisst-ClassMai -
PH: $19.932.7680

FX: 8066.404.32063
Hon. Beverly Scarlett
Orange County Courthouse

106 East Margaret Lane
Hillsborough, NC 27278

Dear Judge Scarlett:

It came to my attention when 1 was reading the court file today in Lyons v. Lyons, that Your
Honor had ordered a transcript from the March 23, 2009 Hearing. I have reason to believe that the
transcript is being prepared to support a Bar complaint against me. I also have reason to believe
that during the time | was running for judge against Judge Coleman, Your Honor either brought an
anonymous Bar complaint against me or initiated one.

While these matters remain pending, I am respectfully asking Your Honor again to recuse yourselt
from any of my district court cases in order to ensure that my clients receive fair hearings before
an impartial judge.

I am taking the liberty of filing this letter in the Lyons court file. Simultaneously with emailing

this letter to you, | am faxing a copy to Attorney Leigh A. Peck and mailing a copy to the Judicial
Standards Commission.

Sincerely yours,

Tt s L.

Betsy J."Wolfenden

cc: Leigh A. Peek, Esq. via Fax
Mr. Paul Ross, Judicial Standards Commission




